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DEFENDANT'S MOTION FOR DISCOVERY 
AND INSPECTION 


Ba All written records, papers, i trument 
and documents, r copies there f, withir he 7 ion, 
ist r ontrol of the rnment, wi the attorne 
for the nt will rely upon at the trial to ¢ ve 
tne 1iSeiy | imec 2e€qauct1 r i t € a mn¢ . thereof, 
n the nited State Income Tax Returns, for the taxpayer 
and calendar years, specified in Counts I through XII, 

e isive, of the indictment. 

3. All written records, papers, nstrument:s 
and documents, or copies thereof, within the pe ‘ ion, 
custody or control of jovernment, whi attorney 
for the government will rely upon at the trial to prove 
the falsely claimed items of income and the amounts 
thereof, on the United Stat« I me Tax Returns, for 
the t S salendar years, pecified i Counts ‘\ 

| 
and YIII of the Indictment 

4. All written records, papers, i trument 
an? documents, or copies thereof, within the pc ession, 
custody or ntrol of the vernment, w the attorneys 
for the government will rely upon at the trial to prove 
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DEFENDANT'S MOTION FOR DISCOVERY 
AND INSPECTION. 


the claimed correct amounts of deductions and income, on 


the United States Income Tax Re 
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the taxpayers 
and calendar years, specified in Cours I through XIII 


inclusive, of the Indictment. 


5 


GOVERNMENT'S RESPONSE TO DEFENDANT'S 
MOTION FOR DISCOVERY AND INSPECTION, 


2-4. The Government deciines to provide the 
material requested in paragraphs 2 through 4. These 


matters are evidentiary matters which need not be dis- 


closed by the Government prior to trial, especially 


Since the defendant has failed to demonstrate the 


requisite relevancy and mater «lity as required by 


Ruie 16(b) of the Federal Rules cf Criminal Procedure. 
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DECISION OF U.S. DISTRICT COURT JUDGE 
HAROLD P. BURKE. 


ITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


- Ve = CR: 74=265 


WALTER R. CONLIN, SR. 


David G. Larimer 
Assistarit United States Attorney 
for the overnment 


Walter J. Licata 


A 


45 Exchange Street 

Rochester, N.Y. 14614 

Attorney for defendant 

By notice of motion filed December 9, 1974 the 
defendant moves for discovery and inspection and for a 
bill of particulars. On January 9, 1975 the government 
filed its respense to the motion. By letter dated Janu- 
ary 17, 1975 from Walter J. Licata, defendant's attorney, 
it appears that the only issue before this court left for 
determination on this motion is the material requested in 
paragraphs 2, 3, and 4 of the notice of motion. Upon due 
consideration it is hereby 

ORDERED that the motion is in all respects 
denied. 
s/ Harold P. Burke 


HAROLD P. BURKE 
United States District Judge 


June 11, 1975. 


DEFENDANT'S REQUEST To CHARGE 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


THE UNITED STATE OF AMERICA 
-vs- CR. NO. 74-265 


WALTER R. CONLIN, 
Defendant. 


DEFENDANT'S REQUESTS TO CHARGE 
IN CONNECTION WITH COUNTS I - XIII OF THE INDICTMENT 


REQUEST NO. 1 

The indictment will be given to you to take into the Jury 
Room as a guide to help you in your vote. The indictment in 
this case is no evidence whatsoever cf guilt and is not to be 
construed by you as any indication of guilt. It is the method 
»9f our system of law by which a defendant is formally notified 
£ the charges against him so that he may definitely know the 
charges and be able to formulate his defense and to make sure 
that he is not charged again for the same acts. 
REQUEST NO. 2 

In any criminal case there are two types of evidence upon 
which the jury comes to the conclusion about the facts in the 
case, direct evidence and circumstantial evidence. Direct 
evidence is what did a witness hear at a particular time, what 
die he see, what did he observe, what did he do. On the other 
hand, the Government wants you also to consider circumstantial 


evidence from certain facts and documents which have been 


received in evidence and which you may consider tu have been 


DEFENDANT'S REQUEST TO CHARGE. 


proven. It is up to you in that instance to determine whether 
something is proven or not; you may then arrive at certain con- 
clusions based upon the facts which have been proven and using 
certain inferences which are reasonable. However, when you have 
circumstantial evidence, and you have a number of inferences 
which can reasonably be drawn, you must be very careful in the | 
way that you handle it and if there are inferences which point 
just as reasonably to innocence as they do to guilt, then in 

a criminal case such as this, you must adopt and accept the 
inference that points to innocence. 

REQUEST NO, 3 

The law presumes the defendant to be innocent of any crime. 

Thus, the defendant, although accused, begins the trial with a 
"clean slate" - with no evidence against him. The law permits 
nothing but legal evidence put before the jury to be considered 
in support of any charge against the accused. The presumption 
of innocence may be overcome only by evidence which establishes 
his guilt beyond a reasonable doubt. The prosecution has the 
burden of establishing the guilt of the defendant beyond a 
reasonable doubt as to each count of the indictment. The burden 
of establishing guilt beyond a reasonable doubt is always upon and 
rests on th: prosecutior until the very end of the case. The 


burden of pruvt - er shifts to the defendant to prove his own 


innocence. The law in « criminal case never imposes upon a 


x 
DEFENDANT'S REQUEST TO CHARGH 
ere ant the turden o cil evidence atsoever P 
i i witnesses mu snoule é ery careful i r 
iberation not to impose any burden on the defendant ) 
ust remember that the prosecution has the irden of proving 
‘ and every element of each of the crimes charged i the 
indictment, beyond a reasonable doubt. 
REQUEST NO. 4 
A reasonable doubt is a fair doubt based upon reason ai 
cormon sense and arising from the evidence. A re. sonable doubt 


exists whenever, after careful consideration of all the 


evidence 
in the case, you the jurors do not feel convinced to a moral 


certainty that the defendent is guilty of the charge. sO, 33 


you the jury view the evidence in the case as reasonable 


permitting either of two conclusions - one of innocence, the 


other of guilt - you must adopt the conclusion of i 


In order to arrive at a verdict of guilt you mist conclud2 that 


the state of the evidence is such as to exclude every reasonable 
explanation except that of guilt. 
REQUEST NO. 5 


In order to find the defendant guilty of Counts I through 


XIII of the indictment, the prosecution must prove beyond a 


reasonable doubt each and every one of the following three 


elements: 


(1) That the defendant either assisted or procured or 
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DEFENDANT'S REQUEST TO CHARGE 
counseled or advised or caused the preparation or presentation 
of a return in connection with a4 matter arising under the 
Internal Revenue Code, and 

(2) That the returm was false or fraudulent as to a 
material matter, and 

(3) That the defendant acted unlawfully and that he 
acted with the actual knowledge that the return was false or 
fraudulent as to materiai matter and also that he acted will- 
fully, that is to say that he acted with specific criminal intent 
of disobeying or disregarding the law. 

REQUEST NO. 6 

A tax return is false or fraudulent if it was untrue when 
made and was then known to be untrue by the person preparing 
it, a.j if it was made and prepared with the specific criminal 
intent to deceive. 

The preparing of false or fraudulert tax returns is willful 
if it is done purposefully and with the specific intent of not 
preparing the return as required by law, that is to say with 
the specific purpose of disobeying or disregarding the Law. 

An act or failure to act is willfully done if done volun- 
tarily and intentionally and with the specific intent to do 
something the law forbids or with the specific intent to fail 


to c» something the law requires to be done. That is, with 


bad purpose or evil motive. 
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e alleged criminal] deductions and items of income, ; the 
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amounts stated in the indictment. jowever, the prosecuti st 


rove beyond a reasonable doubt that the defendant willfu 
overstated deductions or understeted income in substantial 
amounts. Whether the amounts are substantial depends upon the 
facts, circumstances and conditions shown by the evidence in 
this particular case and are for you the jury to determine. 


EQUEST NO. 8 


1 


Actual knowledge by the defendant of the falsity of the 
income tax returns is an essential element of the crime charged 
in the indictment. The statement on the income tax returns 
bove the preparer's signature states that his declaration is 
based on information of which he has knowledge. You may not 
find the defendant guilty unless you find that he did have 
actual knowledge that the entries on the tax return were faise 


or fraudulent. The prosecution has not met its burden of proof 


if it only shows that the defendant may have suspected or 
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thought that the entries were unlawful because he was not 


required to make an audit or investigate che information told 


to him by the taxpayers. 


REQUEST NO, 


The defencant cannot be found guilty of the crimes charged 


in the indi-iwent if you find that he acted innocently or that 


any incorrect encries on the returns were the result of error, 


oversight, forgetfulness, inadvertence, carelessness, poor 


handling of details, negligence or even gross negligen: 


REQUEST NO. 10 


If you are unable to determine from the evidence whether 


or not the defendant prepared the income tax returns in the 


honest belief that the returns were true and correct or whether 


or not the defendant was acting under a mistake of fact or law, 
or was in ignorance of, the truth or falsity thereof, you must 
find the defendant not guilty as to that count of the indictment. 
REQUEST NO. 11 

If you find that the defendant, in good faith, believes 
that the income tax returns -repared by him truthfully report 
the income and deductions of the taxpayers, he cannot be guilty 
of willfully preparing or causing to be prepared a ‘alse or 


fraudulent return as charged in that count of the indictment. 


to accept the testimor fa witness 
9t determined bv the number of witnesses testifying on either 

side. this case you have heard testimony from emplovees o 

the Small Business Administration, the Federal Bureau of Inves- 


tigation and the Intermal Revenue Service, and you are herehb 


cted that you are not to give the testimony of any of 


hese witnesses any greater weight merely because they are 


employees of the government. 


You will recall that one of the prosecution's witnesses, 
Mr. Matvjakowski, testified in connection with a schedule which 
he prepared. The schedule which he prepared, a copy of wh‘ch 
was handed to each of you, is not ev.dence in the usual sense. 
t does not purport to be original evidence and it is not in 
and of itself evidence or proof of any facts. You will recall 


that he testified that the figures on the schedule were his 
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DEFENDANT'S REQUEST TO CHARGE 
opinion of the civil tax liability which he would assess if he 


were conducting a civil tax audit of the individual taxpayers. 


He stated that if he were auditing the returns, he woul 1ot 


allow the claimed items of deduction and would add the claimed 
omitted items of income as shown on his schedule. By his ow 
admission he stated that his schedule has no relation to whether 
or not the defendant had any knowledge of the truth or falsity 
of the entries on the tax returns. Knowledge of the defendant, 
of course, is an essential element of the alleged crimes. If 
you find that the schedule does not correctly reflect the facts 
or figures shown by the evidence in this case or bears no 
relationship to the essential elements of the crimes alleged in 
the indictment, you are to disregard the schedule and his 
testimony in its entirety. 
REQUEST NO. 15 

In this case we have heard testimony from three witnesses 
who have testified to the defendant's good reputation for truth, 
honesty and good character. These witnesses are commonly 
refered to as character witnesses. Evidence of the defendant's 
character is in the same category as other factual evidence and 
must be considered by you in your deliberations. Evidence of 


good character, when considered in connection with the other 


evidence, might be sufficient to give a reasonable doubt as to 


the guilt of the defendant. In fact, evidence of good character 


DEFENDANT * 


introduced Dy 
alone without anything 
o the guilt of the 
the defendant's reputation incon 
character ordinarily invol 


ved int commissior 


give rise to a reasonable dou 


Respectfully submitted, 


DAVID M, LEVY 


Attorney for Walter 


1025 Times 
Rochester, 
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DEFENDANT'S REQUEST TO CHARGE 


UNLTED STATES DISTRICT COURT 


THE UNI ) ATES OF AMERICA 
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DEFENDANT'S REQUEST TO CHARGE 
REQUEST NO. 17 
In connection with the first thirteen counts of the 
indictment, if you find that the defendant made incorrect inter- 
pretations of the civil tax conseqvences of the transactions 
stated to him by the taxpayers but that he fully reported on 
the tax returns all relevant information affecting the transactions 


then you must find defendant not guilty as «+o those counts of 
y & ) 


the indictment. 


li you find that the before and after values contained in 
Mr. Brush's appraisal reports were made by Mr. Brush without 
any collusion with the defendant, then you nust find that the 
defendant had the right to rely or those appraisals regardless 
of whether or not they were correct. 

The defendant is not on trial for any act or conduct not 
alleged in the indictment and you cannot convict him of any 
violatioa not charged in the indictment. 

REQUEST NO. 20 

In connection with the destruction of the purported copies 

of the Gill 1970 and 1971 tax returns, the prosecution must prove 


beyond a reasonable doubt the following three essential elements 


to establish the crime charged in Count XIV of the indictment. 
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DEFENDANT'S REQUEST TO CHARGE 

First, they must prove the act or acts of removing, mutilating 
and destroying records and documents filed or deposited with a 
public office of the United States. Second, they must prove the 
accused did such acts with full knowledge that at the time of the 
acts the records or documents had been filed or deposited and 
were still filed or deposited in a public office of the United 
States. Third, they must prove the accused acted knowingly, 
willfully and with the specific criminal intent of disobeying 
or disregarding the law. 
REQUEST NO. 21 

Defendant claims that the papers or documents which he 
destroyed were papers or documents that he brought with him to 
the Small Business Administration Office in Elmira on the morning 
of January 18, 1974. If you find as a fact that he did bring 
them with him, then the papers and documents had no‘ en filed 
with the Small Business Administration and you must ind him not 
guilty. 
REQUEST NO, 22 

If you find that the papers and documents had been filed 
with the Small Business Administration prior to January 18, 1974, 
and that the defendant relied on the statement of Small Business 
Administration officials that he could remove the papers and 


documents if Mr. Gill's ; »plication was withdrawn and the 
Pp ’ 


= 
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DEFENDANT'S REQUEST TO CHARGE. 


defendant acted upon that statement and the written withdrawal 
of the application by Mr. Gill, then the accused lacked the 
specific criminal intent necessary to convict and you must find 


him not guilty. 


REQUEST NO. 23 

In connection with Count XV of the indictment, the defendant 
is charged with submitting with his Sm 11 Business Administration 
application for a Disaster Loan a document which he represented 
to be a copy ot his 1971 tax return although at that time the 
defendant had not filed his 1971 tax return. 

Three essential elements are required to be proven in order 
to establish the crime charged in the indictment: First, the 
act or acts of making a false representation in relation to a 
matter within the jurisdiction of a department or agency of the 
United States, as charges; Second, making such representation 
with knowledge of th. 2ccused that the writing or document was 
false or fictitious and fraudulent in some material particular, 
as alleged; and Third, doing such act or acts knowingly, will- 
fully, and with specific criminal intent of disobeying or 
disregarding the Jaw. As stated before, the burden is always 


upon the prosecution to prove beyond a reasonable doubt every 


essential element of the crime charged. 
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DEFENDANT'S REQUEST TO CHARGE. 
REQUEST NO. 24 
Defendant testified that at the. time that he submitted 
the purported copy of his 1971 x return to the Small Business 
Administration, he stated to them that he had a valid extension 
of time to file his 1971 return and that that purported copy 


of the 1971 return was only an + timate, Defendant's testimony 


| 
' 
i 


was uncontroverted. You will recall that Mr. Cristofaro testified 
that the Small Business Administration did accept at least 100 
unsigned tax returns in connection with disaster loan applications 
If you find that the purported 1971 tax return was accepted by 
the Small Business Administration with the understanding that it 
was an unsigned, unfiled return, then you mst find the defendant 
not guilty. 
REQUEST NO, 25 

The »rosectuic must prove beyond a reasonable doubt that 
the defendant submitted the purported 1971 tax return to the 
Small Business Administration with the specific criminal intent 
to deceive the Small Business Administration. It is undisputed 
that the defendant did in fact file his 1971 return in the 
exact same form as the purported return which he submitted to 
the Small Business Administration. You may consider this fact 
in determining wether the defendant criminally intended to 
deceive the Small Business Administration and if you find that 


such specific criminal intent is lacking, then you must find the 


defendant not 
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DEFENDANT'S REQUEST TO CHARGE 


guilty. 


Rochester, New York, April 5, 1976 


Respectfully submitted, 


DAVID M, LEV? 

Attorney for Walter R. Conlin 
1025 Times Square Building 
Rochescer, New York 14614 


DEFENDANT'S REQUEST TO Ci 4: GE. 


UNLTED STATES DISYRLICT COURT 
WESTERN DISTRICT OF NEW YORK 


ME UNITED STATES OF AMERICA 
WALTER R. CONLIN 


DEFENDANT'S ADDITIONAL REQUESTS TO CHARGE 
Whenever the fact appears beyond a reasonable doubt from 
the evidence in the case that the taxpayer Signed his tax 
return, the jury may draw the inference and find tha the 
taxpayer ad knowledge of the contents of the return. 

REQUEST NO. 27 

The cost of ordinary clothing can be allowed as a 
deduction from gross income if clothing has not been used for 
general use regardless of whether it is suitable for general 
use. Oswald "Ozzie" G, Neilson and Harriet Hillard Nelson v. 


Commissioner, T. C, Memo 1966-224 (copy attached). 


JAIED: Rochester, New York, April 6, 1976 


D 


Respectfully submitted, 


DAVID M, LEVY 
Attorney for Walter R. Conlin 
1025 Times Square Building 


Rochester, New York 14614 
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U. S. GOVERNMENT 


27 VU 
0 OT SMALL BUSINESS ADMINISTRATION 
orn, ne . es . 
NiPis eas | mamuxnmmeccnuzn 1051 South tain Street 
pak MEMCMARScCLcNCt eecey Elmira, lew York 14904 


PRIA 


~- Loan Officer 


supuece ‘*econsideration of App)ication 


To Thoras J. Gli 


The following information is needed in order to submit your request 
for reconsideration: | 


Form 5 - Complete all iters. 
Forn 413 - Complete all itcns. 


Form 824 - in triplicate - with documents and invoices to 
support rachinery, equipment and inventory estirates of loss. 
All supporting documents must be pre-flood. 


A written request for reconsideration of application withirawna by 
the SBA on April 12, 1973. Include detailed explanations and reasons 
for the delay in submitting date. 


It may be necessary to verify the accuracy of the figures on your 
Tax Returns. Therefore, the SBA would like to have written per- 
mission from you to verify the accuracy of your tax returns with 
the Internel Revenue Service. It would be helpful if you rec tested 
stamped copies from the IRS and delivered them to us. 


Copies of Federal Tax Returns for 1972 and 1973, Current Balance 
Sheet and Profit and Loss Statement. 


All data submitted to this Agency must be signed end dated. 
When you are able to submit all of the required inforration and 


documents, this Ageacy will, at that tice, rake a deterzination as 
to whather or not to accept the application for reconsiceration. 
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COURT'S INSTRICTIONS TO THE JURY. 
Recheeter, New York 


Wednesday, April 7, 1976 


CHARGE OF THF COURT 


THE COURT: Mesbers of the Jury: 

This indictsoent was tilted October 1G, 1974, 
It contains fiftcen separate counts, or charses, 
agsiast the defendsnt, 

The firat count charyes that Conlin wtitull-~ 
sided and «seisted the preparation and presentation 
to the Internal Reveinve Service of iacome tax returns 
for tazpeyers which vere fraudulent and talse as ro 
weterial matters i: thet tiey represented thet ti 
taxpaye re were entitled to claim deductions tor 
certain iters, whereas Conlin then well knew chee 
the taxpay;ers were not entitled to cleinm the deduc- 
tioas, and further, that the returos represented 
thet the tampeyers received @ certein ésount of 
incauw, wiereas Conlin well knew the taxpayers hed 
received greeter awoi-ts of inca.e than reported, 

Count 1 dealv vith the 1972 tam returns 


of Mary and Charles Ryder and deals with allegedly 
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false claim items for casualty loss, gasoline taxes, 
sales taxes and child care expenses. 

Count 2 is # similer count to Count 1, but 
it deals with the 1972 tax returns of Lindbergh and 
Jane Payne and deals with allegedly false clei: 
for real estate taxes, for interest expense, and 
for casualty loss. 

Count 3 is a similar count, but it deals 
with the 1972 tax returns of Adrian and Edna 
Van Alstine and deals with allegedly false claims 
relating to gasoline taxes, interest expense: ard 
casualty loss, 

Count 4 is = similar count, but it deals 
with the 1972 tax returns of Lewis and Estella 2 
and deals with ellegedly false medical expense 
claims, interest expense and casualty loes. 

Count 5 is a similar count, but it deals 
with the 1972 tax returns of Paul and Vickt 
Caraczzoni and deals with allegedly false claims of 
unton dues paid, cacualty loss, sand rental income, 

Count 6 is a similar count, but it deals 
with the 1972 tax returns of Anthony and Ruth 


Baceney and allegedly false ciatius for gasoline 


oOo 
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taxes, sales taze» and interest expense. 

Count 7 te a similer count, but it deals 
with the 1972 tex returns of Caspar and Lelia Minier 
and deals with allegedly false claims for gasoline 
taxes and casusity loss, 

Count 8 is a similar count, but it deals 
with the 1972 tam returns of Jane and Arthur Lewd 
and perticularly with alleged false cleias for 
medicel and dentel expenses end drugs, for gasoline 
texes and tnaterest expense, for contributions and 
for miscellaneous business deduct ions. 

Count 9 ts a similar count but deale with 
the 1972 tax returns of Hermen end Judith Clerk 
and with allesedly false claims for medical and 
deatal expenses and drugs, for interest expense, 
for dedvetions of dues and for tax preperation 
and for certain business expenses. 

Count 10 is a similer count, but it deels 
with the 1972 tex xcsuras of Larry and Josnne Medden 
end with aliegediy faise claims for medicel and 
dental expenses, for deductions of clothing for 


business. 


Count 11 is a similar count, but it deals 


COURT'S -VSTRUCTIONS TO THE JURY. 
with the 1972 tax returns of Gary and Carol Werner 
snd with allegedly false claiss for medical and 
dental expenses, for real estate and gasoline taxes, 
for .nterest expense and for casualty loss. 

Count 12 ie a eimilar count, but it deals 
with the 1972 tax returns of Mrs. Wuoenderlich end 
for allegedly false claims for casualty loss and de- 
preciation,. 

Count 13 deals with the i973 tax returns of 
Mrs. Wuenderlich and particularly with ellesedly 
false claims for grose sales and interest incoue, 

The statute involved in these first 
thirteen counte of the tudictment, 211 dealing with 
different taxpayers, provides that whoever wilfully 
aids ox assists or advises the preperation or 
presentetion in connection with any wetter arising 
under the Internel Revenue lews of # retiuro which 
is fraudulent, as to any materiasi metter, whether 
or not such fread is with the knowledge or consent 
ef the person euthorized or required to present 


such return, shail ve guilty of a felony, end upon 


conviction shall be eubject to the punishment pro- 


vided by the sietute, 
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The first element in regard to these 
charges conteined in the first thirteen counts of 
the indictment, all sgainet different taxpayers, 
means thet the government must prove beyond « 
reesonsble doubt thet, even if Conlin did assist 
and advise the preperetion or presentetion of the 
matters within these thirteen counts that were 
false, he must heave done so wilfully, ‘That means 
with criminal or evil iatent of violeting the 
statute. ‘There asy be no conviction unlese criminal 


intent ia regard to each of these first thirteen 


counts is established beyond s reasonsble doubt. 

Conlin could act be found guilty as to 
any one of these first thirteen counts in the 
absence of proof that whet he did wes done witb 
criminel inten". Lf what he did in reference to 
these ‘iret thirteen counts amounted to no sore 
than negligence or carelessness, ox mistake, 
innocently, of even with grose negligence «« gross 
carelessness, be could not be found guilty, because 
in such circumstances there wouki be lecking the 


proof of criminal intent. 


The first count deels with the 1972 tax 
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return of the Ryders. Conlin prepared their 1972 
return, When Mery Ryder went to Conlin, she had 
a work sheet dealing with the {nformstion for her 
1972 return, She said she told Conlin that they 
had two webicles and thet they drove 27,000 or 
28,000 miles during 1972. One of the (tems in 
the tax return was a deduction for sales tax on 
building materiale. She said she told Conlin 
thet they did not own their own howe and thet 
there wes no sales tax on building seterials. 

She said she ecld him that she paid fifteen dollars 
a week for child care. 

The itew thet went tato the tex return 
wae a total for child care of $1,180, ‘There were 
@ oumber of items for contributions to churches 
and charities which were oot, she said, in accard- 
aace with whet she told Conlin. 

She said she told Conlin that she had a 
loss cf personal items due to the flood amount ing 
to $1,532. She said she got e losn from the 
Saall Business Administretion in the amount of 
$1,300. 


You will recall that when » taxpeyer got 
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@ loan to cover a casualty loss, that if the loan 
was less then $5,000, there was a forgiveness of 
the loan. That means that taxpayers did not have 
to pay beck the amount of the losa, 

when the 1972 returns were prepared, 
Conlin put in a casuelty loss of $3,300, and there 
was no informetion that Mrs. Ryder had obtained a 
Seell Business loan in the amount of $1,300. 

The Iaternal Reveaue Service Code allows 
a deduction fram taasble income of any loss sue- 
tained during the taxable year and not compenseted 
for by insurance or otherwise, then a texpayer 
sustains a casualty loss and obteins a loan from 
the Smell Businees Administration to cover the 
casualty loss, if the loen is less than $5,000, 
the taxpayer does not have to pay beck the emount 
ef the loan. ‘That means that the casualty loss 
is compensated for by @ loan from the Seeall 
Business Administration which the taxpayer does 


not have to pay back. 


In sueh a case, it is the duty of the 


taxpayer to inform the Internel Revenue Service 


whether a casualty loss has teen compensated for 
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by # forgiveness losa from the Smell Business 


Administretion in order thet the Internal Re venue 


Service may determine whether the casualty loss 


has been compensated for by «¢ loan from the 
Seall Business Administration. 

If the 1972 ta. return of the Ryders 
conteined false end fraudulent informstion and 
that Conlin wilfully end intentionally assisted 
and advised the preparation of the return contein- 
ing the freudulent metter, and if these things 
are proven beyond « reasonable doubt, thet would 
be sufficient to werrent « finding of guilty on 
the first count of the indictment. 

Conlin testified thet Mary Ryder gave 
hie « figure for a casualty loss of $5,000 more 
then her application for a loan to the Saell 
Business Adwinistration. He seid that she gave 
him in relation to the . eduction of her gasoline 
tax the mileage in detail for three vehicles. 

In regard to child care, he said that she specifi- 
cally gave him the figure of $1,180. 

The second count deals with the 1972 


tex returns of Lindberghand Jane Payne. Conlin 
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prepered the 1971 and 1972 returns of the Paynes. 
Mrs. Payne hed » work sheet when she went to see 
Conlin about prepering the 1972 return. She csid 
that she did not furnish Conlin with the amount 
thet was taken as « deduction for medical expenses. 
She denies telling his thet their texes for 1972 
were $512. The amount eppearing om the return 
for casuslty loss wes $4,100. ‘She said that this 
wes incorrect and thet she had told Conlin thet 
the correct eeount of the casualty lose was $1,100. 

You will have to determine on ail the 
evidence whether the 1972 return contetned felse 
sad freudulent information, end if so, whether 
Conlin wi.cully end with criminal intent sided, 
assisted and advised in the prepearetion of the 
return, If the evidence establishes beyond « 
reasonable doubt thet Conlin wilfully end with 
eximinel intent sided, assisted oc advised in 
the preperation of the 1972 return of the Paynes 
im connection with eny matter arising under the 
Internal Revenue Lews, end if that metter was 
fraudulent as to any meterisl mstter, thet would 


be sufficient to warrant a finding of guilty 
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a@geinst Conlin om the second count of the Ladict- 
went. 

Conlia testified that when he hed the 
interview with Jene Payne regerding the 1972 
retura ‘het they hed before thee the Peynes' 1971 
return. He seid that she and her husbead came 
for an interview later with « work sheet. In 
the interview for the 1971 retura, she had inforasd 
Coalin that ber name wes on the deed along with 


her father so thet she was the owner of the reel 


estate in 1971. He said thet 1 1972 she geve 


him figures for tazes sie hed peid on the real 
estate. He said that she gave hie details of 
the demage to the house but thet she seid she 
would have to guess at the amount of the damage, 
and he said she estimated that there wee « 
$3,000 drop in market velue of the house due to 
flood deusge and that thet wes the figure used 
im the 1972 return. He seid she geve his the 
amount peid for interest in 1972 as $117.18. 
The third count deals with the 1972 
return of Adrian aod Edns Ven Alstine. Adrteo 


Veo Alstine testified thet Conlin prepared their 
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1971 and 1972 tax returns. He testified thet 
he told Conlia that he hed « certain amount of 
seepage into his cellar from the flood and thet 
Conlin suggested a figure of $3,000 loss due to 
damage from the flood. 

In the retura there appeared a cleia 
for deduction in the amount of $60 for two pairs 
of safety shoes, He denied thet he told Conlin 
that he had bought safety shoes. 

Conlin testified that they had the 1971 
return of the Van Alstines before them in the 
taterview for the 1972 retura. In the 1971 returao 
there were two vehicles, and in the 1972 return 
there were also two vehicles. He said Ven Alstine 
had given hia the mileage figure for the two 
vehicles 4s twenty-seven chousaud and eighteen 
thousand, and that that wae the figure used to 
compute the gasoline tax. 

He said that Ven Alstine gave him the 
figure of $93 for interest paid in 1972. Me said 
thet Van Aletine said that they had weter four 


feet deep in the cellar at the flood. He said he 


urged an appressal, but they did not want one, 


and that Vaa Alstine estimeted @ $3,000 drop 
market value because of the flood. He said 
later Van Alstine brought {n 5 note and told 


him not to use the $3,000 figure for « loss. 


lie said that he pointed out te Ven Aletine thet 


the tex return was not # public document. Then 
he said in vlew of that, Van Alstine told him 
to use the $3,000 figure for casualty loss. 

In regard to the safety shoes, he said 
the 1971 return had shown the perchase of two 
pairs of safety shoes for spproximetely $60 and 
that Van Alstine said chat in 1972 there were 
also purchesed two pairs of safety shoes, so he 
took the figure of about $61. 

You will have to determine on all the 
evidence whether the proof has cstabliehed beyond 
@ reasonable doubt that the Van Alstine return 
contained felse and freudvlent setter and whether 
Coalin, with criminal furtent, aided, assisted 
and advised the Ven Alstines {a connection with 
the preparation of such false and fraudulent 
matter, If so, that would be sufficient to 


warrant e finding of guilty ayatast Conlin on 


COURT'S INSTRUCTIONS .O THE JURY 


the third couat of the indicraent, 

The fourth count deals with the 1972 
retura of tewis and Estelle Ross. Estelle Rose 
testified thac Conlin prepered their 1971 and 
1972 returos and that she had « work sheet con- 
taining pertinent ioforeation when she went to 
see Conlin in regard to the prepar tion of the 
1972 return, 

In the Koss return there was taken as 
@ casualty ices the amount of $8,060. She dealed 
telling Coulin that they had sustained a casualty 
loss in 1972 of $8,060. 

There was also # aedical expense for 
Dr. Brerloff in the amount of $120 taken es a 
deduction, She testified that she did not tell 
Conlia that Dr. Breslofi bill was $120 but 
thec it, in reality, was $20. There was also 
@ claimed ¢.duct ». for « medical bill to Dr. 
Ober in the amount of $70. She denied telling 
Conlia that she told him that they had paid any- 
thing to Dr. Uber in 1972, 


Conlin testified that Mrs. Hoss did not 


give him the work sheet which she bed but g4 ve 


164n9 


him figures from it, He raid they wene through 


the 1971 returo itee by tter, He said “ave 


iim the specific figure of $94.12 for ‘ntex: 


tn 1972 

As to casualty loss, he seid she bed a 
lise of iteme of sersonel damage 4:1) that he took 
-aree querters of the toral of her lise for « 


esualty loss figure on personel property. As 
to the caesuelty loss on real estate, le ent{d she 
laformed him that they had fuur and -.e nlf feet 
of water in the cellar at the flood, He enid he 
urged an sypratsal but thet she seid they “id 
not want @n eppreisal and thet she estimate? « 
difference {n market value of the property before 
ond after the flood ar $5,000, 

In regard to doctors’ bills, he seid 
that they wen. over the coctore’ bills petd to 
1972, and he said she said specifically they 
were a6 set forth tn the 1972 return end thar 
the Cigures cace from her. 

You will heve to determine on all the 
evidence whether Conlin, with criminal intent, 


ecciated, aided ond advired tr the preparation 
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and presentation of false and fraudulent aatters 
in the 1972 returns of Lewis end Estella Ross 
sad whether these elements have bcen ests lished 
beyoud 6 reasonable doubt. If so, thet would 
warrant e@ finding of guilty against Conlir on 
the fourth count of the indictment. 

The fifth count of the jadictment deals 
with the 1972 tax return of Peul and Vicki 
Caroczzoni, end perticulercly with the rentel 
income for 1972, which was sero amount reported, 
with the business mileage claimed in the return 
of $1,321.68, with the casualty loss wiich wes 
reported at $2,900, and with union dues, which © 
were reported as paid in the amount of $100. 

Paul Crocezoni testified thet Conlin 
prepared their 1972 returu. He testified that 
he did have income property. He testified thet 
he didn't know when he first talked to Conlin 
about the 1972 return, whether he had paid e 
union fee in 1972. 

He testified thet he hed wall daieye 
to his cellar, which wes cstimated by 4a con- 


tractor to repeix at a cost of $1,500, He port a 
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loan from the Small Business Admiaistration to 
cover thet loss in the amount of $1,500. The 
casualty lose was reported in the rerurn as 
$2,900. 

Conlin said he interviewed both Mr. and 
Mrs. Caroczzoni, once in January, i971, and the 
second time in April, 1973. In the first tfnrere- 
view they were not sure that he had paid « union 


fee, and they said they would have to find out. 


Late; he seid they informed him that he did pay 


the union fee tn 1972. 

In regerd to the casualty loss, he said 
they informed hin that the flood water undermined 
the steps and caueed the walls to bulge. He 
said he urged an appraisal, and he gave them the 
umes of three realtors siugsested es a; preisers, 
He taid they chose Brush to make the eppraissl. 
He said thet on hit work sheet there wes no 
notetion of any applicerior for a .aell Ausiness 
Admfiistration loan, The Brush appraisal showed 
e differeme in wmerict value due to the flood 
of $3,000, which is the figure that they told 


Lim to put {, the return, He said there was 10 
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telk between them of rental {ncome. He said 
they still have e case pending {in the Tax Court 
regarding the disputed items, 
You will have tc determine on ell the 


evidence whether Conlin, with criminal intent, 


eided, acreisted end advised tu the preparation 


and presentation of false and fraudulent matters 
in the 1972 return of the Caroczzonis, and 
whether these elements have been established 


If so, that would 


beyond a reasunable doubt. 


warrant @ finding of guilty against Canlin on 


the fifth count of the fudictment. 
The sixth count deals with the 1972 
tax return of Anthony and Ruth Bassney, and 
particulerty with claimed amounts for gasoline 
taxce, for ssles tax on building oeterials, and 
for {nterest expense. 

Anthony Bassney teatified that Conlin 
prepared his 1972 return. Re seid thet he told 
Conlin that he drove a little over 34,000 miles 


in 1972. He denied that he had told Cealin 


that the Bessneys had driven 56,000 ailes tn | 


1972. He dentes that he told Conlin that be 
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-d expt uheo 9a for ‘tastes ime. 
te Geates that he told Conlin enytitag abour 
sales tax on building acteriale, 


Conlin ceid he interviewed ix. Rassncy 


oa May 10, 1973, in regerd to the 1972 recura, 


and that in thet interview oe. Baesney pave 
Conlin mileage for two cars, twenty-focr 
thousand and thirty-four thousand ={lee, and 
that that was the figure that he used in <com- 
puting the pasoline tex, 

In regard to the figure for building 
meterials tax, he eeid that Bassney gave hin 
particuler figures totaling $794 for nosrt-: lood 
replacewents aad that lc took seveu jar cent 
of the total of that in the amount of $49.78 
as the sales tax on building saterfele, 

He said they hed before them at the 
interview the 1971 return and that Basaney 
told him the figures fur tatercet were appr oxi- 
mately the cawe {n 1972 ond he agreed that 
$98.14 was a proper figure. 

You will have to determine on all the 


evidence whether Conlin, with criminal fatent, 
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aided, escteted ond advised the preparation and 
presentation of faise and fraudulent matters in the 
1972 return of the Basaneys, aad whether those 
elements have been cstablished beyond a reasonable 
doubt. If so, that would warrent a finding of guilty 
eagainet Conlin on the six count of the indictwent, 

The seventh count of the tndtcrment deals 
with the 1972 tax return of Caepar and Lilia Minier 
and perticularly with an amount cleimed on the return 
of $273 for gasoline taxes, for an amount of $104 
Clained as a contribution to the Methodise Church 
and for casunlity losses o£ $6,601.36. 

Cesper Mirter testified that Conlin prepared 
his 1972 return and returns before thet year. Lelia 
Minier also testifi-d, iither he or his wife testi- 
fied thet they tolu Conlin that their contribution 
to the Methodist Church was $16 and not $104 as 
claimed ia the return, 

Coniinm testified that he tnterviewed Caspar 
Minier in regard to the 1972 returns. Ile eaid they 
had before thew the 1771 return, In regard to -iile- 


age, he seid Miniter tole iim that they drove 7,000 


miles ~cre than {n 1971 and t!we shey acrced rhat 
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milcnce cf 54,500 alles in 1972 wes « proper iigure 
in i972 to compute the gasoline tea. 

In regaid to cesusity lois, he saic “ioier 
Submitted @ List of casualty loss duce to pereuns? 
damage and thet they used seventy pez ceat of tne 
walue shown on tier list, whici. wes « tigure of 
$2,201.36, to which Minler ugreed. ue said “taler 
Presented s real estate appraisal of the < iSualty 
loss on reel estcte showing a drop .n value due to 
the flood of $4,599, ie said his Luterview avtes 
show no notation of any applicarticu to the Smali 
Business Aduinistratioa. 

You wili heve to determine cu all the 
evidence whether the 1972 tetur:. of the iiulers con 
tained false and fraudulest tiaforwetion aa Lf 80, 
Whethes vail. wilfully aad sith criniaal iateuc 
aided, assisted aud advised ce preparation of the 
return, 

If the evidence has established beyond a 
Feasouable doubt ti.et Conlin wilfully aad with 
erimtosl intent sided, assisted and advised in the 
preparation of the 1972 return of the Miuicrs La 


connection «ith any aitter erisiog under the interasl 
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Revenve lews, and if that metter was fraudulent ac 
to any meterisl catter, that would be suffictent to 
warrent # flnding of yuilty ageinst Conlia on the 
seventh count of the indiccwen, 

The eighth count of the indictment deals 
with the 1972 rerurn uf Jane aid Arthur Lamb, and 
particularly with gagoline taa-s, «ith ‘nterest 
expenses, aud with wlecellaseous deductions for 
Morthside Businers Club {: the amount of $30 and 
for Northside lunch meetings in the emuuut of $73.50. 

Jane Lamb tcstiffled twt ronli. prepared 
theiz 1972 return 2nd tat she left with Conlin's 
secretery the written informsa.iou pertiient to the 
preparation of the 1972 retura, 

Conlin testifies: thar he interviewed Arthur 
Law’ on spril 14, 1973, e.«f chet they Lcd mu fore 
thee thea the 197] retura and went cover the figures 
shown in the 1971 return cone by one, He said that 
the figures used for the 1972 retwa cace from 
Arthur Lamb. ‘fe seaiu chat .rechur Lact pave hia the 
figur< of $171 for Banktmwes icard interest, aad he 


said the figure of on joller given te Conlin by 


Pre. Liit Wel @u cit «a, 
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For medical expenses he seid ¢rthur Las 
gave lim the figure of $349. In regerd to the gaso- 
line tax, he said thet Arthur Lawb said that they 
drove 3,000 miles lese than in 1971 and that that 
was the mileage upon which the gasoline tax was 
computed, 

He said that Arthur Lamb gave him the de- 
tailed interest of $92.32. He said Arthur Lemb told 
him the figures for cxpenses of business meetings 
end lunches were the game ae in 1971 and thet that 
was the figure agreed upon for 19727. 

You will huve to determine on all the cvi- 
dence whether Conlin, with crimtasl intent, aided, 
aseisted end advised in the preparation © se 
and fraudulent ustters in the 1972 tax return of 
the Laubs, and whether these elenents Lave been 
established beyond 6 reasonable doubt, If so, that 
would warrant a finding of guilty ageinst Conlin 
on this eighth count of the indictsent, 

The ninth count of the tndictment deals 
with the 1972 tax return of flerman and Judith Clark, 
and particularly with medical and deatel expenses, 


interest expenses, ciscellaneous deductions for dues 
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end tax preparation fees and « business expense 
for @ flashing car light. 

Herman Clark terriffed that Conlin prepered 
his 1972 returns, He seid that he gave Conlin s 
Summary sheet of the pertinent figures for his 1972 
return. He denied that he gave Conlin the figure 
of $415 for ~dtesl expenses, the fipure of $92.14 
for ‘nterest on installment purcheser, and the 
figure of sixty-one ofler per day driving, or rhe 
figure of $28 for a flashing car light. 

Conlin testified that he ‘nterviewed Fermen 
Clark alone regarding the 1972 return. He said his 
wife hed previously sent in some items. He seid 
that in interviewing Herman Clerk they had before 
ther the 1971 return. 

In regard to mdical expenses he cid not 
have the figure but called him later by telephone 
and thet they agreed upon nedical expenses of 
$461.62, which wee the fivure thar was taken, 

He said thet Clerk told him the Interest 
wos approximately the sere as rakern in 1971. Thee 


figure was $94.82. He satd they cerimsted the 1972 


interest at $92.14, and Clerk agreed to that figure. 
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He said Clark gave him the foterest figure paid to 
Chemung Cansl Trust as $72.40. 

In regard to dues end fees, he said that 
Clark told him that it was the same es 1971, which 
was $28, and thet that wes the figure agreed upen 
for 1972. 

In regard to the figure of $25 for a flash- 
ing car light, he said that figure appeared on the 
1971 return and that Clerk told him he replaced that 
in 1972 for the same figure of $25. 

{ You will have to determine on all the evi- 
dence whether Conlin, with criminal intent, aided, 
assisted and advised in the preparation of false and 


fraudulent matters in the 1972 tax return of the 


Clarks aad whether these elements have been established 


beyond a reasonable doubt. If so, that would warrant 
@ finding of guilty againet Conlin on this ninth 
count of the indictment, 

The tenth count of the indictment deals 
with the 1972 tax returo of Larry and Joanne Madden, 
sad particularly with medical and dental expenses, 
health insurance premiums, and miscellaneous deduc- 


tions for business clothing. 
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Larry Madden testified thet Conlin prepsred 
bis 1972 retura, Lerry Meddea restified that he 
told Conlin that he paid $266 for health io vurance. 
In regard to the deduction claim of the Maddens 
fox $1,740 for business clothing, be said that the 
clothing that be purchased wes not purchesed per- 
ticularly for « business purpose but was for cloth- 
ing thet could be used fur the business purpose as 
well ae ordinary street weer. 

Conlin testified thet he tnaterviewed fr. 
end Mrs. Medden together in Februery, 1973, and 
that they had the 1971 retura before thee, In 
reger¢ to medicel and dentel expenses, he said thet 
the figure wes the seme ac the previous year, half 
of which wes taken at $150, end thet thet wes the 
figure that was taken for 1972, 

Io regard to the clothing he said that 
they geve hie @ long lise of clothing and that they 
told him that they hed to have this lerge smount 
of clothing for frequent chenges of clothing ia 
his work. Conlin said that he told him thet this 


was 2 questionseble ites and that he faced the 


likelihood of en sudit if he tnsisted upon taking 
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this as a credit. We seid that Madden said thar 

hie superiors hed taken such a deduction, .-d he 
insisted on such @ deduction, and it wee taken on 
the insistence of Medden. He seid that the figures 
of business dues end subscriptions came specificaily 
from Medden. 

You will hewe to determine on #11 the 
evidence whether Conlin, with criminal intent, 
aided, assisted and advised in the preperation 
of false end frewdulent matters in the 1972 tax 
returas of the Meddens end whether these elements 
have been established beyond « rrasoneble doubt. 

If so, thet would werrant a finding of guilty 
egeinet Conlin om this tenth count of the indfictuenr, 

The eleveoth count of the indictsent deals 
with the 1972 returns of Gary end Carol Warner, 
aod particulerly involves medical and dental ex- 
penses, health insurance, real estate taxes, 
gesoline taxes, mortgage interest, and a casuslty 
loss. 

On the return there was claimed a deduc- 
tion of $150 for medical expenses, $197 for gesoline 


taxes, $144 for real estate taxes, $516 for mortgere 
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interest and « casualty lees of $4,210. 

Geary Warner testified that Conlia prepared 
hie 1972 return, Me seid he brought his books to 
Coalim. He said he told Conlin he paid $6.50 per 
month for health {asurance, He seid he told hia he 
drove eleven thousend miles in 1972. He denies 
that he teld Conlin that he drove thirty-five 
thoussad miles. He denies that he told Conlin he 
paid $516 for interest on his home mortgage. 

Be said he applied to the Swell Business Adainistre- 
tion for « loan ef $3,300 for « personel property 
loss. Me said he hed # casualty loss of « treiler 
which was covered by insurence of $2,700 and chet 
he told Conlin that. The casuslty loss, which was 
cleimed on the return, was for $4,210. 

Conlin testified that the interview for 
the 1972 return wes with Gery Werner. In this 
interview they did not have « 1971 return to refer 
to. Me seid Werner cold him they had « mobile home, 
which he said was in the flood. He said Warner 
geve hia a list of payments he had to make on the 
mobile home and thet he, together with Werner, 


figured out the interest expense on the payments 
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of $516.46 with which figure Weroer agreed. He 
said Warmer esid the market value of the mobile 
home before the flood was $4,700, end thae it was 
a total loss, He said that he received $2,700 
from insurance and that there reesined en unreiz- 
bursed loses of $2,000. ie seid his papers showed 
mo notation of an application for « Susll Business 
iniseration loan, 

Be seid the figures for sedicel expenses 
given his by '. < were over $300 and thet he 
therefore took half, fr $150, as « deductible ites. 

In regerd to gesoline tax he said Warner 
cold him that they had one car and that they drove 
34,000 miles, and upon this figure and using the 
IRS chart, the gasoline tax figure wae computed. 
He said the figure of $144 for taxes on the mobile 
home came specifically frow Warner. 

You will have to determine on ell the 
evidence whether Conlin, with criminal intent, 
sided, assisted and advised in the preperation of 
falee and fraudulent matters in the 1972 tax return 
of the Wernerr, end whether these eleaents have 


been estab) ished beyond « ressonable doubt. If £0, 
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thet would warramt « {inding of guilty egainst 
Cenlin oa thia «le watu count of the indictment. 

The twelfth count of the indictment deals 
with the 1972 tax retwrn of Mrs. Wuendeiiich, and 
particularly with e casualty loss clnimed in the 
return of $9,500, a deprecistion bss of $9,361. 

Mrs, Wuenderlieh testified that Coalin 
prepared her 1972 tax returns. She ran ea retail 
flower shop. She brought to Conlin her books. 
There were two books, one s pey-out book end the 
other a take-in book. She denies that she gave 
Conlin « figure of $1,440 for personal property 
loss, ead she denies that she gave Coalin s figure 
of $9,500 for real property lose. She denies that 
she gave him a figure of $684 for boiler room re- 
modeling. She denies thet she gave him a figure 
of $€22 for loss of « furnace, and denies thet she 
gave him a figure of $317 for a cupboard lose end 
@ figure of $90 for a table loss. She said she 
actually received and told him that she had re- 
ceived $1,400 in interest. 

Conlin testified thet in February, 1971, 


he had an interview with Mrs. Wuenderlich about 
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setting up a cew set of books for her. He denies 
any conversation with her to the effect that he 
could save her taxes. The interview 1 egerding 
the 1972 return took place in June, 1973. ‘She 
was then on an exteusion. They did not have before 
them any prior tax returns. 

He said she gave him a depreciation 
schedule which they used for the 1972 return. He 
said she didn't heve her books with “er but hed 
@ summary taken from the books. 

In regard to casualty Loses, he seid she 
gave him a figure of $9,500 for casualty loss, 
personal end real estate. He said he urged an 
appraisal, but she said she didn't weat the expense 
of an appraisel. He said they went through che 
depreciation schedule in detail and that it wes 
in some respects changed, 

He said she told him that they had five 
feet of water in the cellar and g«ve him 2 list 
of {tems thet were in the cellar and had been 
destroyed, She told him, he said, that she spent 
$3,000 for furniture. He said his papers showed 


no notation of a Sell Business Administration 
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loan, He said she hed « Brush eppraisal of the 
floed demage in the amount of $1,200 for purpose 
of the audit. 

You will have to determine on ail the 
evidence whether Conlin, with criminal intent, 
sided, assisted and advised in the preperation 
of false and freudulent wetters in the 1972 return 
of Mrz. Wuenderlich and whether these elements 
have been established beyond a reasonable doubt. 
If so, that would warrant a finding of guilty 
against Conlin on this twelfth count of the in- 
dictment. 

The thirteenth count of the indictment, 
aad the last im thie kind of count, deals with 
the 1973 tax return of Mrs. Wuenderlich, and 
particularly with the figure of $45,920.50 set 
forth in the 1973 tax return for gross sales, 
end the figure of $880.15 for interest income. 

Mrs. Wuenderlich cestified that Conlin 
peepered her 1973 tax return. She denied thet she 
geve Conlin a figure of $45,000 for her gross sales 
ie 1973. She said thet she gave him a figure, and 


that the book showed that the 1973 gross sales 
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should be $54,000. She denied thet she gave hin 
a figure for interest received by her ia 1973 


ef $880. She said thet the firure should be 


$1,440 and thet she had reported thet figure as 


{nterest income received by her in 1973, 

Conlin testified that in the (isterview 
for the 1973 return Mrs. Woenderlich brought in 
the books and thet from those books he prepared 
e "T" Schedule. He said they had @ long discussion 
about the advantage of her changing over to an 
accrual besis. He seid thet it was discovered 
that he had made an error of $10,000 in going over 
the books, which in some respects accounted for 
the error in the seles figuree used for the 1973 
return. He said the interest income figure of 
$880.15 came specifically from her. 

You will have to determine on all the 
evidence whether Conlin, with criminal intent, 
aided, assisted and advised in the preparation 
of false and fraudulent astters in the 1973 
tax return of Mrs. Wuenderlich, and whether these 
elements have been established beyond @ reasonable 


doubt. If so, that would warrant a finding of 
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guilty ageinet Conlin on tiie thirteenth count 
of the tadictment, 

The fourteenth count cf the indictment 
is @ distinctly different kind of charge from 
that contained in the first thirteen counts. 

Count 14 charges thet on January 18, 1974, 
Conlin did unlawfully remove and autilate records 
and documents of the United States from the Sasl! 
Business Adwinistration Office in Elmira. It 


charges that the records and documents which 


were removed and mutilated were coptes of the 
1970 and 1971 fadividual income tax returns of 
Thomas and Helen Gill, which had been filed with 
the Smell Business Administration in Elmtra on 
January 4, 1974, as part of and in connection with 
an epplication for a disaster loan with the Small 
Business Administration on behalf of Thomas J. Gill. 
Brian Qualey, Loan Assistent of the 
Swall Business Administretion, testified that he 
received the Gill applicetion for s loan on 
January 4, 1974, and that Conlin then gave him 


Gill's tax returns for 1970 and i971. Re said 


he gave them to Howard Garrity of the Small 
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Business Admintatration because it waen't his case, 
Cristofaro testified that copies of the 
fax returns for 1970 and 1971 of Gill were on file 
with tne Small Business Administration before 
January 18, 1974, 
Con'in testified that on the mornin: of 
Jenuary 18, 1974, he met Gill in Coraing at his 
office, They were preparing to z0 to the Smell 
Business Admiaistration Office in Elmira where 
they had an appointment at eleven o'clock. He 
said he met Gill early and that before he lefe his 
office, he had Xerox copies wade in his office of 
the 1970 and 1971 Gill returns. He said they 
arrived at the Small Business Adainistration Office 
at 10:00 A.M, -- I chink that was eleven o'clock -- 
aud tuwediately went {n ro see Crtstofaro, During 
the interview both he and Gill stood in Cristofsro's 
office with their outer coats on, He said Gill 
put the box of papers which he was carrying on the 
table in front of Cristofaro and that Cristofaro 
seid, "Clve me the tax returas."” They did so, and 
then he sald Cristofarc asked Gill, “Are these your 


tax returns?" 
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Cill seid they were, and then Cristofaro 
seid, “Sign thee.” 

Thereupon, Gill end Conlin sigaed the 
1970 and 1971 tax returns of Gill. Thereupon, he 
seid Cristofero handed Gill # letter to the effect 
thet the application had been withdrawn and thet 
the Smell Business Adninistration required sddit ions) 
information before it could be reconsidered. 
Coalia seid he put the letter and the copies of the 
returns beek in his briefcase. 

He said Cristofere said, “Give we the tax 
returns. They ere government property." Whereupon, 
Conlin seid, “I just brought thew in the office, 
and they are not part of the government file." 

Conlin adwite that he did tear up the 
copies of the 1970 and 1971 returns of Gill. 
Conlin said thet whet he tore up were the copies 
of the returns that he had brought in thet morning 
of Janusry 18, 1974, to Cristefaro's office. 

Cristofero seid that whet he tore up 
were the copies of the 1970 and 1971 returns which 
hed been filed with the Small Business Adainistre- 


tion before January 18, 1974. 
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So the {mportant question that you have 
to decide {n connection with this count of the 
indletoent ie whether the papers which were torn 


up by Conlin on January 18, 1974, in Cristofsro's 


office were the papers which Conlin had brought 


into the Swell Business Administration Office on 
the morning of January 18, 1974, or whether they 
were copies of Gill's tax returns for 1970 and 

1971 which had previously been filed with the Small 
Business Adwinietration, If they were not copies 
of the 1970 end 1971 tex returns of Gill which 

had previously been filed with the Small Business 
Administration, they were not government property, 
aod there could be no finding of guilty of Conlin 
on this fourteenth count of the indictwent, 

To werrant a finding of guilty on this 
fourteenth count of the indictment, the proof 
must establish beyond @ reasonsble doubt thet on 
Jznuary 18, 1974, Conlin unlawfully and with 
criminel intent removed and mutileted the 1970 
and 1971 tax returns of Thomas J. and Helen Gill, 
which had been filed with rhe Smell Bue itness 


Adwinistration on or about January 4, 1974, 
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The fifteenth count of the tndietsent, 
and the last count, charges thet on or about 
Janwary 12, 1973, ‘0 # matter within the juris- 
dietion of the Small Business Administration, 
Conlin did wilfully falsify and cover up by « 
trick or device a material fact and did make or 
use # false writing or document, knowing the sau 
to contain @ false and fraudulent statement in 
thet Conlin submitted with hie Smell Business 
Administration application for « disaster loan, 
a document which he represented to be # copy of 


his 1971 incom tex return; whereas, in truth, as 


he then knew, he had not filed e 1971 United States 
Individual Income Tax Return with the Internel 
Revenue Service, and that in fact, up to and in- 
cluding the date of the filing of this indictment, 
has never filed his 1971 United States Individual 
Income Tax Return. 


Exhibit C-2 {s Conlina's epplication to 


the Smell Business Administration for a disaster 
loan in the amount of $27,400 dated January 12, 


1973, and received by the Small Business Adminis- 


tration in Elmira on January 15, 1973. 


we Teprese.tatives of the Internal 


fever “er .tcee st Andover, Magssac. setts, tesri- 


i tleow ¢ file hia 1971 return dated Aprii 14, 


i972, and received by tiie Internal Revenue ier -ice 
April 20, 1972. 
. 


he tc .tifie that an ame:ded 1971 cserurn 


ad been rece: ved by the Internel Revenue 


et vice » Uetober 25, 1975. He said there wae ic 
curd of tne revetpt of en or .ginsl return for 
271i bot that -aat perported tu be e copy of the 


)71 seiginal return was filed with Conlia's en«aded 
ijote thec the charyze fe rhact Conll Sube 
tte to the Lull Bust:wss Adsalnoistration on 
wery 12, 1973, @ to .reut vhici purported to be 
@ Copy vf his 1971 inccus tex return. Lf ao 1971 
teturi, wee filed wotil Gcteber 2C, 1975, there ves 
LI71L cetiza uneil ics Liliw on Setober 20, 1975, 


Aaifestly, Uf there was co return Eiled tn 


satcy, i972, thes ft world ave beea (rpossible 
~ 4 ave a <« Po re Kite 
r frre forr whieh vay 
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have been signed by him in April, 1972, bur it 
never got out of his office. They did not become 
returns until he filed them with the IRS in October, 
1975. 

That leaves the imporcant question, and 
controlling question, on this count to be whether 
Conlin had the criminal and evil intention tn 
January, 1973, when he filed the documeot pur port- 
ing to be a copy of his 1971 return, of deceiving 
wr attempting to deceive the Smell Businese Admin- 
{stration in making the determination on Conlin's 
epplication for a loan, 

The government introduced in evidence a 
chart -- they call it a Summary Chart -~ in conrec- 
tion with the testimony of the expert from the 
Internal Revenue Service. That chart and the 
teatimony of this expert hed previously been dis- 
cussed in chembers between myself and counsel for 
the government and counsel for the defendant. It 
was my understanding that the testimony of this 
expert witness from the Internal Revenue Service 


was to assemble the evidence regarding various 


{tems in dispute and wes to present a chart which 


would show in grephic form, and would assexble 

‘a @ paper the evidence which had been given about 
the disputed {trems throughout the course of this 
triel. Ie turned out on the testimony of this 


expert thet he did not understand that that was 


to be his function et all. His understanding was, 


and the way the chart wes prepered, was that he 

was to give hia expert opiaion ebout the deducti- 
bility of the disputed itreas rather than te assemble 
the evides e about the disputed items. The chart 
wae then in evidence, I declined tc 1trlke the 
chart from evidence beceuse s-~e of the teatimony 
regarding the chert wes clearly admissible in 
«vidence,. 

In regerd to that chert, I instruct you 
thee thee chart has no inde pendent existence or 
evidentiary value in and of ttself. ‘The eviden- 
tiary value which is to be Biven thet chare is 
entirely dependent upon the besic testimontal or 
documentary proof upon which the chart exists and 

pon which it ts besed, aad upon the accuracy ead 
credibility of the testimonial or documentary 


oof upon which the chart Le besed, It is to 


4 
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have no other funetion in the case. 

An indietment is nothing more then e 
formal cherge against a defendant. It {is no 
evidence whatsoever of guilt, and ia not to be 


coastrued as any indteation of guile. It te the 


method under our systems of Lew by which e defendant 


ia formally notified of the charges agsinst him 
so that he asy definite ~ know the charges end | 
be eble to formulate his defense against the 
charges, 

I am going to allow you to take the 
original indictment into the fury room so that 
you may have tt before you {n your deliberetions 
of the charges in this cease. 

T will hand the ‘ndictment to the Clerk 
et this cin, 

(Indietment handed to 
the Clerk.) 

THF COURT: Each count of the indictment 
{e 8 seperate charge of a violation of Lew, and 
each count must be considered seperately end a 


conclusion of guile or innocence be wade by you 


on each seperate count. 


ihe govermaent nase the burden ot esteb- 
dishlig each spec.iic « leaent vt each of the 
CAMl pes’ Cuntelined ia the .adictmenc, i have 
éiveu you Chuge eleweats, Lach element wuset vt 
etablished Wyuad @ reesunable doubt to warrent 
a finding of guilty. The burden of establishing 
Erilt alveys reu@ius with the goverrmmeuc, There 
“. COUmi @ Cin@ ie “ ter mie OW vew 
Si .its to the seiemlAauc Co prove his Luanocence. 
‘heébsunmvle doubt means a ival or sub- 
Lantisl dourt acceling from the evicksme or eras 
fics the lack of evideme ol #uy ot the elesents 
(hat go CO wake up the charpe. (ft is @& doubs 
vat Ls based upon res@ou ot logic a6 distinguished 
‘ 


from a doubt thet mighe be based upow sow emotion, 


thi HR A muslin & Lancy, @ Cephice, OF even # s0- 


célles hunch, iv esrablis the eleewote of tech 
4 t charge 2ane ( evus,iSh Chien to 8 teason- 
@eit UF Owiivse be Ca itily 


oViy Gh JrLuTb, are ile Bole Judges of 
fie CLeuiblisly Ga ie wituesses, fvu, @& juruts, 
éic iue sole judges cL the recte in tue case, If 


j Lue Gity Ve biel News C tO ./bect uc yur a te 
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what the law is so that you may apply the law as 
the Court gives ic to you, to the facts <s you 
find them, You may net invade the province of 
the Comet as to what the law is. The Court may 
not invade the province of the jury a8 co what 
che facts are, 

bh he ~ome of Cie witnesses in this case have 
fa literest in the uo .ccowe; some have a direct 
lnterest, saw an indirect interest. 3ut whether 
che interest of a witnese {s dfrect or indirect, 
it ig {mcumbent upon the jury to determine whet er 
you think the witness has let the intereat influ- 
ence his or her testimony in the case, If you 


think it has, the testimony should be diacounted 


sccordingly. 

LE you conclude thet some witness in the 
case vas tescified falsely in regerd to some 
material aspect of the case, you heave a right, if 
you choose, to reject the testimoay of that witness 
SS entirely, or you way reject thet part which you 
believe co be faise and retain the balance. That 


it entirely up to you, 


& 


vurlag tle corse of chie case, there has 
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lwen @ substantial amount of newspeper publicity 
end medte publiciiy. You aust ve careful in this 
case to restrice your deliberations to ~he evidence 
in the case thst came frow the witcess stand, oral 
testimony and documentary testimony. The verdict 
in this case must be based upcn the evidener and 

> Hot upon some other consideration that aay have 


come £9 you in sore way outside the evidence in 


During the course of these tnstrictinans I 
have given you my version of the evidence in the 
case based upon sy rough notes msde during the 
trial and upon wy recollection of the evidence, 

i want to polat out to jo. that you are not “t 
all bound by zy veision or my recollection of the 
evidence. If your version cr your recollection 
of the evidence differs from «ine, have no hesite- 
tion in rejecting sy version. Lf your version 
differs from mine, rely upon your own versfon and 
pen your own recollectton. 

As to cact perticuler count, the for: 
of your ‘xrdtet “hort! be cither "pgeflty" or 


xplanation -f your verdict is 
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required , and no explanetion of your verdict is 
appropriate. 

The defendant hes sworn som witnesses who 
have testified to the good reputation in the 
community of the defendant for honesty and integrity. 
This is cummonly called “character test imony." 
Evidence of guod charecter when considered in con- 
nection with the other testimony in the case might 
give xise to a reasonsble doubt. The circumstances 


might be such thet an established reputation for 


good character, if it is relevant to the issue, 

would alone creste @ reasonable doubt, although 

without it, the other evidence in the case would 
be convincing, 

A finding of guilt mey not be sased on 
speculation or conjecture. It msy only be based 
on procf beyond a reasonsble doubt of every essential 
element of the crime charged. No juror way bazce 
his verdict upon rumor, gossip, or newspapers or 
other materials which he or she may have read of 
heard during the course of the trial. The jurors 


must disregard eny newspaper articles or media 


reports about matters which have not been estcblished 
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by the proof in the case, The jurors' verdict must 
be besed only upon the sworn teatimony and upon the 
documentary evidence submitted in the case. 

To be effective as a verdict, your verdict 
as to each must be unanimous. If you are not able 
to agree unanimously on @all counts but that you can 
agree on some of them, report thet to the Court. 

As to each count, your verdict should be “guilty” 


or “mot guilty.” And as I seid before, no explane- 


tion of your verdict is required, and no explanation 


is appropriate. 

I think I have omitted to tell you one 
thing. Every defendant in 2 criminal case is pre- 
simed to be innocent, end chet presumption remains 
with the defeudent threughout the cage and wp to 
the very ead of the case aud can only be overcome 
by evidence which establishes guilt beyond s 
reasonable doubt. 

Now I have a large number of requests to 
charge from the government and the defendant, and 
I think I have largely covered them, but I am pre- 
pered to rule on any specific one if you went to 


urge them now. 
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MR. HOULIMAN: Your Honor, I haven't heerd 
any charges with regard to the deductibility. 

THE COURT: What is the cumber? 

MR, HOULIHAN: I don't have « numbered copy. 

THE COURT: I can't charge unless you give 
me the number, because I've got your book here. 

MR, HOULIMAN: I didn't oumber my copies 
identical with yours thet I submitted to the Court 
as a umber, Mey I just copy your numbers down 80 
I can refer to them? 

THE COURT: Here is the one you subsaitted 
to me (indicating), end you can call my attention 
to it, 

All right, I will tace Mr. Lavy's requests 
at this time. 

MR. LEVY: Your Hone, I think you misetsted 
in the statement of the facts juet one perticular 
fact. You mentioned that the Brush appraisal on 
Wuenderlich wes $1,200, and I think that the testi- 
mony wes thet it was $12,000, not $1,200. 

THE COURT: I may very well be in error, 


I will leave that to the jury. Rather then go 


through wy notes now, I will leave that entirely 
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to the jury. 

MR. LEVY: All right, Your Honor, 

Now we would request Your Honor that you 
charge Request Ko. 2. 

THE COURT: I decline to charge Mo. 2. 

MR, LEVY: And No. 7, Your Honor. 

THE COURT: I will charge No. 7. 

The defendant is charged with preparing 
falee cr fraudulent income tax returns containing 
alleged wilfull overstatements of the amount of 
deductions and elleged wilfull understatements of 
the emount of items of income allowed by law. ‘The 
evidence in the case need not establish beyond a 
reasonable doubt that the slleged criminal deductions 
and items of income and the alleged correct deduc- 
tions and items of income tctal the exect amount 
stated in the indictment. 

However, the prosecution must prove beyond 
s tessonable doubt thet the defendant wilfully 
overstated deductions or understated income in sub- 
stantial amounts, Whether the amounts are substan- 
tial depends upon the facts, circumstances end con- 


ditions show: by the evidence in thie part ieular 


~ 
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case and are for the jury to determine. 

MR. LEVY: Your Honor, we respectfully 
request that che Court cherge Request Bo. 8. 

THE COURT: I will charge to. 8. 

Actual knowledge by the defendent of the 
faleity of the {ncome tax return is ir essential 
element of the crime charged in rh. indictment. 
The statement on the income tsx returns above the 
peeparer's signature states that his declaration 
is based on tnaformation of which he has knowledge. 
You may not find the defendant guilty unlese you 
find thet be did hawe actual kaowledge that the 
entries on the tax returns were false or fraudulent. 

The prosecution has oot set its burden 
of proof if it hes only shown chat the defendsent 
may have suspected or thought that the entries 
were unlawful because he was not required to make 
en audit or investigate the informstion told to 
hia by the texzpeyers. 

MR. LEVY: Your Honor, we respectfully 
ask thst Request Bo. 16 be charged. 


THE COURT: Mo. 167 


MR, LEVY: Yes, Your Honor. That ia on 
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the second group, Your Honar. 

THE COURT: I will charge Mo. 16. 

Note that we sre not here to determine 
eny civil liability. When [ use the term “civil 
liability,” I mean the actual amount of tax dollars, 
if any, which the taxpayers may owe beceuse of eny 
overstatement of deductions or omissions of {ncome 
from it for any reason, 

The determination of the taxpayers’ correct 
imcome tax Liability is a subject of civil proceed- 
ings which are completely different from this case, 
We are here only to determine whether there has 
been 3 criminal violation with respect to the 
preparation cf the tax returns foe 1972 and 1973, 
And {f you ecquit the defendant on these criminal 


charges, {t does not have any bearing on the taz- 


payers’ civil ltebility. As I have seid, thet is 


a subject of separate proceedings, and it is not 
yous function to determine how wuch, {f enything, 
they owe, but merely whether che defendant has vio- 
lated the criminal law, 

The cisw which we are concerned with is 


the time thar the returns were prepared. Thet is 


the time when you must determine whether or not the 


defendant had the specific criminel intent. If you 
find the defendant believed thst the returns were 

true and eccurste wien prepared, he cannot be held 
responsible criminally eveo though at a Later vste 
facts com to his attention which he did not heve 

access to et the time of prepering the return which 
indicate thet the return was cot true and accurate, 

t decline to charge the last peragraph. 

MR. LEVY: Your Honor, I respectfully 
request No. 17 be charced. 

THE COURT: I decline to charge No. 17. 

MR. LEVY: And wo. 18, Your Honor. 

THE COURT: I will charge Mo. 18, 

If you find that before and after values 
contained in Brush's appraisal reports were monde 
by Brush without eny collusion with the defendant, 
then you must find that the defendant had a right 
to rely on those eppraisalse, regaerdiess of whether 
or not they were correct. 

MR, 'FVY: And Request Mo. 19, Your Honor. 


THE COURT: I will charge Mo. 19. 


The defendent is not on trial for any act 


or conduct mot slleged in the indictment. And you 


caanct convict him of any violation not charged in 
the indictment. 
MR. LEVY: And Mo, 22. 
THE COURT: I decline to charge No. 
And ‘No. 24, Your Honor, 
I decline to charge No. 
And Ho. 26, Your Honor, 
I decline to charge No. 
And No, 27, Your Hoaor, 
I decline to charge No, 27. 
MR. LEVY: May we just far the record have 
exception to your ruling, Your Honor? 
THF COURT: Yes, surely. 

MR. HOULIHAB: Your Honor, I have sritten 
down the oumbers that [ request the Court to charge. 
TUF COURT: [ will cherge Ne. 2. 

The [Internal Revenue Code provides that 
@ person asy be guilty of the offerse of siding 
or assisting in or procuring the preperation or 
presentetion of # false or fraudulent retura regard- 
less of whether of aot such falsity or fraud is 


with the knowledge ox consent of the taxpayer. [t 
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makes no difference whether or not the defendant's 
clients had knowledge of of consented to the falsely 
overstated deductionr. 

Wo. 6 I will charge. 

“Intent” ordinar‘ly may not be proved 
directly, for there is no way in fethoming or 
scrutinizing the operations of the human aind, 
Thus, direct proof of wilful or wrongful intent 
or knowledge is not necessary. You may infer a 
defendant's intent from acts or from e combination 
of acts, though each act standing by itself may 
seem unimportant. You my consider any statement 
made ox done by the defendant and all other facts 
and circumstances in evidence which indicete his 
state of sind at the time in question. 

I decline to charge No. 7. 

Ne. 8 I will charge. 

There are, generally speaking, two types 
of evidence from which a jury may properly find e 
defendant guilty of an offense. Ome is direct 
evidence, such a# testimony of an eyewitness. 


The other is circumstantial evidence, which (‘e 


proof of a chain of facts and circumstances point ing 


to the commission of the offense. The law makes 
no distinction between the weight given to either 
direct or circumstantial evidence. It recuires 
only that the jury after weighing all the evidence 
be convinced of the guilt of the defeudeat beyond 
& reasonable doubt before he can be convicted. 

Wo, 10 [ will charge. 

The defendent hes chosen to testify in 
this case la his wus behalf. The fact that he is 
accused iu the indictment in the case Joes not meke 


in incompetent a6 @ witness. Ae such, the defend- 


ant's testimony ts to be judged ia the same way 


ae that of any other witness, However, the jury 
should keep in mind that defendant's speciel Later- 
est in the cage in weighing his testimony. 

i decline cto charge No. il, 

i chaxge No. 13. 

A statement, including # statement iu a 
claim of a document, is false if it was untrue 
“wea mode and was thea known to be untrue by the 
per@ou making it ofr causing it to be made, 

I chasxne No. 14, 


To act with Latent to defraud means to act 
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wilfully and with the specific intent to deceive 
ox cheat; ordinarily for the purpose of either 
causing some finsncial loes to another or br inging 
abo: . some finenciel gain to oneself. However, 
the evidence in the case neet oot establish that 
the United States or any person was actually de- 
freuded, but only thet the accused acted with the 
intent to defraud. An act is done wilfully if 
done voluntarily and intentionally and with the 
specific intent to do something the law forbids, 
thet is to say, with bad purpose, either to disobey 
or to disregard the lew. 

I will charge No. 15. 

An income tax return mey be false not 
only by reason of an understatement of income but 
also because of an overstatement of lawful deduc- 
tions. The term “deduction” meens any item 
allowed by the Internal Revenue laws to be sub- 
tracted from grose income in computing the amount 
of net income for income tax purposes. Any such 
icems, of course, must ectuslly have been peid by 


the taxpayer during the vear covered by the return. 


In this case it is charged that the income tax 


returas were false because of the defendant's 
wilful overstatement of the emount of the deduc- 
tions allowed by the Internal Revere laws. A 


deduction fram gross income is allowed by the 


Internal Revenue lews for contributions actually 


made by the taxpayer to religious and charitable 
organizations during the year covered by the return, 
If e charitable contribution is meade in property 
other than money, the amount of the contr {bution 

is # fair warket value of the property at the time 
of the contr tbutton. 

I will charge Ho 16. 

A deduction from grose income is also 
allowed by tho Internal Revenue laws for certain 
taxes, including seles taxes, real estate taxes, and 
gesoline taxes ectually paid by the taxpayer. 

These taxes are deductible only by the person 
upon whom they were imposed. In the case of real 
estate taxes, they are only deductible by the 
owner of the property, end taxpayers who pey isnt 
for the use of property they d. act own are not 
entitled to a deduction of real estate taxes. In 


the case of gasoline texes, a deduction is el’ med 


sy 
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of an amount computed on a tax table but only for 

the number of miles actually driven by the taxpayer. 

In the case of sales taxes, an amo..., if deductible, 

is computed from a tax table based upe. gross income. 

In addition, any amount msy be taken for sales 

taxes paid above that arrived at froa the tables but 

only for purchases of an automobile, airplive, boat, 

mobile home, and materials used to build « new home 

where the taxpayer is a contractor, Additional sales 

taxes may not be deducted for purely perscn purposes, 

euch as carpets and furniture. 

tT will charge 1l6-A. 

A deduction from gross income is allowed 
for an amount not in excess of $150 equal to one-half 
of the expenses actually paid by the taxpayer for 
medical insurauce during the year covered by the 
return, 

Y “ill charge No. 18, 

A deduction from gross income is allowed 
by che Internal Revenue lawa for union dues actually 
paid during the year covered by the return, 


I will charge Mo. 19. 


No deduction is allowed for any expenses 


not actually paid by the texpsver duyving the 
covered by the return, 

I will charge Mo. 20. 

A deduction ta sllowed from income for 
expenses incurred in purchasing a uniform or special 
clothing used in the tcxpeyer's employment, such 
as @ nurse's uniform or a judge's robe. However, 
no deduction is allowed for the purchase of clothing 
that is oxdinary and is adaptable for and as 
normal street clothes. 

I will charge No, 22. 

A deduction frou gross income is allowed 
for ail interest actua’iy peid by the taxpayer 
withi» the year covered by the tax return. 

I will charge No. 23. 

A deduction from gross income is allowed 
by the Internal Revenue laws for expenses actually 
peid or incurred by the taxpayer during the year 
covered by the return {n connection with the prepe- 
ration -- I guese you are going to have the whole 
Internal Revenue Code in here. 


I will repeat charge No. 23. 


a] 
hay? 
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4, deduction from groes income {s sllowed 
by the Laternal Revenue Lews for expeuser actually 
peid og incurred Ly the taxpayer during the year 
covered by the return in connection with the prepa- 
ration of his or her tea return. 

twill cherge No. 24, 

Ne decuccioa te allowed for auy cxpenves 
mot actually paid by the taxpayer during the year 
covered by the return, 

U will charge No. 28, 

& deduction from gross {ncome is allowed 
by the Interrel Revenue Laws for expenses actuelly 
peid og incurred by the taxpayer during the year 
covered by the return in connection with the prepa- 
ration of hig or her tax return, 

id will charge No. 31, 

The evidence in the case need not estab- 


lish beyond 2 reasonable doubt the exact emount of 


the deductions which were cverstated but only that 


the eccused wilfully oversiated or ceused to be 
cverstated tue Jeductionsto which the taxpeyer was 
entitled o.der the Interiusl Revenue lawe ss charged 


iu the indictisent. 


BEST COPY AVAILABLE 


[I will charge Wo. 33. 


You will note that the indictment charges 


that each offense was cowmitted''on of about''a 
certain date. the proof need not establish ith 
certainty the exact date of the alleged offense, 
It is sufficient {f the evidence in the case 
establishes beyond a reasonsble doubt thet the 
offense wes committed on a date Teasouably oar 
the date alleged, 

And I will cherge the Last ore, which 
is to, MM, 

The question of punishment of the 
Cefendant in the event of conviction is no concern 
of the jury sad should not eater into or infloeace 
your deliberetions in any way. The duty of impos- 
ing seatence {n the event of conviction rests 
exclusively upon the Court, end the Court has wide 
latitude in such matters. You should weigh the 
evidence in the case and determine the guilt or 
innocence of the defendant solely upon the bssis 
of such evideace without any consideration of the 
matter of punishment. 


Is there anything else? 
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MR, LEVY: We have omitted @ request to 
charge in regard to No. 13, and we would respect- 
fully request the Court to charge No. 13. 

THE COURT: I wil) charge Mo. 13. 

Yeu ere not obligated to eccept the 
testimony of any witness, even though it is un- 
contradicted, The weight of evidence is not 
determined by the number of witnesses testifying 
om either side. In this case you have heard 
testimony from employees of the Small Business 
Administration, the Federal Bureau of Jnveatiga- 
tion and the Internal Revenue Service, and you 
are hereby instructed that you ere not to give 
the testimony of any of those witnesses any greater 
weight merely because they ere employees of the 
government. 

MR LEVY: Your Honor, we heve no further 
requests, but we do except to the government's 
charges, No. 16, No, 19, No. 20, Mo. 24 and Mo. 31. 

TRE COURT: The exception is noted. 


MR. HOULIHAN: No further requests, Your 


(Two Marshals were duly swarn,) 
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THE COURT: At this time it fe wy duty 
to excuse the alternates in the case. I ea always 
embarrassed to do this, beceuse it always occurs 
before lunch, but I have no alternative. Thank 
you very much for your services. 

(At 11:35 A.M., the jury 
retired to deliberate on a verdict.) 

(At 5:10 P.M., 2 note was 
received from the jury.) 

THE COURT: I have a oote from the jury 
which reads: 

“We, the jury, are in e bind om Coun: 14. 

“Question: Was IRS formsdestroyed by 
Mr. Comlin government property after Mr. Gill end 


Me. Conlin signed forms?" 


My answer to that is no. 

The second question is: 

“Are we ellowed on other counts for 
Court Reporter transcripts?" 

There are nc transcripts. The notes 
haven't been transcribed, ‘The only part of the 
record chat was transcribed, which I heard Mr. 


Levy say that he requested the Reporter to get 
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Out certain specific testimony in « limited way. 
Now you ere entitled te hevwe the Reporter reed 
amy pert of the testisony thet you went read, but 
beer in mind that it will take as long for the 
Reporter to read it es substentially it was te 
give the testimony. Let me know if you went any 
ef thet testimeny read. 

(At 5:15 P.M., the jury 
egein retired to continue their delib- 
erations.) 

(At 5:30 P.M., the jury 
agein returned to the courtroos.) 

THE COURT: I perhaps answered thet 
first question of yours too quickiy. It needs 
a bit of an explanation. 

There is conflicting testimeny regarding 
the tex forme destroye! by Conlin. Conlin testi- 
fied that he brought the ferms with him on the 
merning of Januery 18, i374. ‘The men from the 
Smell Business Administration testified that the 
focas were submitted to him and filed on January 4, 
1974, Aad Mr. Garrity end Mr. Cristofaro testi- 


fied that those forms were pert cf the file of the 
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Smell Business Administration before Mr. Conlin 
arrived at the Saell Business Administration 
office on Januery 18, 1974. 

You must decide the issue as to whether 
the identical forms which Conlin destroyed were 
filed on January 4, 19° , or whether Conlin brought 
these identical forms with him on January 18, 1974, 
and thus, did not become part of the Small Business 
Administration file. 

Whether or not the destroyed forms were 
pert of the file is an issue of fect to be decided 
by you. I think that explains it. 

Theat is all. 

(Act 5:35 P.M., the jury 
again retired to continue their 
de liberstions.) 
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Rochester, New York 


Thursday, April &, 1976 


(Ac 9:50 A.M., @ note was 
received from the jury.) 
THE COURT: I heve got a note from the 
jury, and I will read it: 
“May we have instructions on Indictments 
1 through 13. 
“On taxpeyer counts who have several 


charges, should we find some guilty and some not 


guilty on seme count? 

“How do we classify ‘count’ as a wiole?" 

Mow I will take up the last pert of your 
mote. The last part of your note says, "On taxpayer 
counts who heave several charges --"" I don't know 
what you meen by that. The first thirteen counts 
deel with seperate taxpeyers. The only taxpayer 
who was the subject of two counts was the women 


florist. One count was her 1972 return end 


1973 return. All of the others, thet wes one 
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texpayer involved im esch count, so I don't know 
whet you mean by saying "on texpeyer counts who 
have several charges,” 

And the second part of your question is: 
“Should we find some guilty and some not guilty? 

Manifestly, I can't tell you how to find. 
I said to dispose of any one count, we must have 
e verdict, and « verdict acans en agreement of 
guilty of mot guilty as te s particular eur, 
How you don't hawe to agree on all the counts. 
If you ean’t agree on sll the counts and can agree 
on some, you should report that to the Court. 
But I can't tell you, of course, whether you should 
find some guilty end some not guilty. I can't 
tell you that et eil. And as I say, I don't know 
what you geen by "on taxpa er counts who have 
several charges." 

Can you enlighten we on whist you mean by 
tha’? 

THE FOREMAN: Yes. We mean by that is 
like take, for exsaple, Mo. 1. We tes three or 
four different counts -- 


THE COURT: ‘The oumber cf items, thet is, 


taterest and so forth? 

THE FOREMAN: Items, yes, sir. Now sowe 
of those itews we can't egree whether guilty on 
ome of innocent on the other. 

THE COURT: ‘The whole count is ene in- 
dietment. You have te consider the whole count. 
You either egree of not agree a@ to the whole 
count. 

And the last sentence ssys, “On same 
count, how do we classify ‘couat’ es « whole?" 

THE FOREMAN: That is whet we ere re~- 
ferring te. 

THE COURT: You consider the count as 
a whole. You either egree or not: agree to eny 
particular count, but as I told you yesterday, 
each count is « charge of « seperste crime, end 
to be effectiw as a verdict, there sust be a 
finding ef guilty or not guilty as to thet count. 
And as I seid before, if you con't egree on ell 
the counts bet cam agree on come, report thet to 
we 


How the first pert reads: 


“May we have instructions on indictments 
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1 through 137" 

Well, my charge as to the thirteen counts 
took practicelly an hour. Now I will read the whole 
thing if you want we to, of do you want me to read 
ome pertieular count, one of the thirteen? 

THE FOREMAN: Yes, one of the thirteen. 

THE COURT: All right. I will read the 
first one. 

The statute ievolved in the first thirteen 
counts of the indictuent, #11 cccling with different 
taxpeyers, provides thet whoever wilfully eids o 
essists o¢ advises the preperetion or presentation 
im connection with any wetter arising under the 
Internal Revenue laws, of « return which ts fr vudu- 
lent, a8 to any umterial matter, whether of not such 
fraud is with the knowledge or consent of the person 
suthorized o¢ required to present such return, shell 
be guilty of « felony, «nd upon conviction shall be 
subject to the punishment provided by the statute. 

The first element {nm regerd to these charges 
contained in the first thirteen counts of the indict~ 
ment, sll ageinet different taxpayers, means that 


the government must prove beyond « reasonable doubt 
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thet, even if Conlin did aseist aad advise the 
preperation of preseotation of the matters within 
these thirteen counts that were alleged to be false, 
he evet have dome so wilfully. ‘That means with « 
eximinel of ewil intent of violating the statute. 
There amy be a0 conviction unless criminel Latent 
im regard to each of these thirteen counts is es- 
tablished beyoud « reesonable doubt. Canlin could 
mx be found guilty as to any ome of these thirteen 
counts in the abeeace of proof that what be did was 
dem with criminal intent. If whet be did ia refas- 
ence te these thirteen counts amounted to ne more 
them segligence, of carelessness, o@x mistake, of 
immecently, ox even with gross negligence of groes 
carelessness, be could not be found guilty, becuse 
im such « circumstance, there would be lacking tthe 
proof of criminsl inarent. 

The firet count deals with the 1972 tax 
retven of the Ryders. Conlin prepared their 1972 
return. ‘When Mary Ryder went te Conlin, she had « 
work sheet dealing with the informstion for her 
1972 retwre. She seid she told Cenlin thet they 


had two vehicles and thet they drow twenty-seven 


thoussad or twency-eight thousand miiee during 1972, 
One of the ms the ts feturn was a deductton 
fo: sales tax on building materfais, ‘She sald she 
teld Conlin that they d{¢ aot own their own home 

and thac there was no sales tax on bullding naterfal,. 
She saici she told him that she paid $15 a week for 
child care. The item that went into the tax retura 
was a total for child care of $1,180. There were « 
ousber of items for contributions to churches and 
chericles which vere vot, she said, [a accordance 
with what she told Conlin. She said she told Conlin 
that she hed « loss of personal iteas due to the 
flood amounting to $1,532. She seid she got « loan 


from the Saell Busiuess Admiolstratiou in the amount 


of 31,300. You will recall thet when a taxpeyer 


got @ lown to cover a casualty loes thet if the 

logn was less than $5,000 there was a« forgiveness 

of the losn, Thit mar that texpayers did not 

have to pay back the amount of the loan. then the 
1972 returns were prepered, Conlin put in « casualty 
loss of $3,300, and there was oo informetion that 
Mre. Ryder had obtained « Smell Business Loan in 


the amount of $1,300. 
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The Internal Revenve Service Code sllows 

a deduction from taxable income of any loss sustained 
during the taxable year and not compensated for by 
insurence or otherwise, Whes se taxpayor sustains e 
casualty loss and cbhbtaings a loen from the Sasil 
Business Administration to cover tuc casuslty loss, 
if the .ocn is less chan $5,000, the taxpayer does 
not have to pay beck the smount of the loze. ‘Theat 
means thet the casualty loss is compensated for by 
@ loan from the Saell Business Adwinistreti « which! 
the taxpayer doee not have to pay heck, In such @ 
case it is the duty of the tezpayer to infore the 
Internel Revenue Service wether a casualty loss 

¢ has been compensated for by s forgiveness losn 


from the Saslil Business Administration in order 


a 


that the Interns! Reve e Service may detersine | 
whether the cezuslty loss hes been erepenssted for 
by @ loan from the Saall Business Ac. nistration, 
If the 1972 tax return of the "yders con- 
& cained false and fraudvilent tnformetion out chat 
Conlin wilfully an” ‘ntentionslly o18isted and 


edvised the pre;wc. iva of the retura coatuiniag 


‘ the fraudulent metter, ard {tf these things sre 
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proven beyoad a reasonable doubt, that would be 
sufficient to warrant e finding of guiley on the 
first count of the indictment. 

Conlin testified that Mary Kyder eee hia 
@ figure for a casusity lose of $5,000 more then 
her application for a loan to the Smell Business 
Administration, He smid that she save nim in rela- 
tion to the deduction for gesoline tex the mileage 
in é:tail for three vehicles. in regard to child 
cere he agid that she epecifically gave him the 
figure of $1,180. 

Bow that covers the first count of the 
indictmeut. Is that suffictent, or did you want 
sowe more? 

THE FOREMAN: That is cufficient. 

THE COURT: Ail right. You mey retire. 

{Ac 10:05 A.M., the j.zy 
agein retired to continue thetr delib- 
eret fons.) 

(At 4:58 P.M., the jury 
returned to the courtroom.) 

THE COURT: The firse thing I want to 


sey is thet © Joo’t want anybody to tell =e how 


VERDICT 


you etaad, How what I went to do is inquire abour 
the situetion {if you chink there ts any Likelihood 
to errive at a verdict with any further delibera- 
tions. 

THE FOREMAN: Yes. 

THY COURT: You think you cana? 

THE FOREMAS: Yes. 

(At 5:00 P.M., the jury 
agein retired to continue their delib- 
erations.) 

(At 10:45 P.M,, the jury 
returned to the cour troos,) 

THe CLERK: Mr. Foreman, hes the jury 
agreed upon @ verdict? 
FOREMAN: Yes, we have. 
: How do you find on Count 1’ 
FOREMAN: On Count lL, guilty. 
CLERK: How do you find on Count 27 


FORFMAN: Mot guil /. 


CLERK: How do you find on Count 3? 
FOREMAN: Mot guilty. 


CLFRK: How do you find on Count 4? 


ee 


FOREMAN: Cuilty. 
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CLERE: How do you find 
FOREMAN: Cullty. 
CLERK: How do you find 
FOREMAN: ot guilty. 
CLERK’ How do you find 
YORFMAB: Not gutity. 
CLFRK: How do you find 
FOREMAN: Guilty. 
CLERK: How do you find 
FOREMAN: Guilty. 
CLERK: How do you f'uza 
FOREMAN: Hot gulity. 
CLERK: How do you find 
FOREMAN: Guilty. 
CLERK: How do you find 
FOREMAR: Cutlty,. 
CLFRK: How do you 
FOREMAN: Guilty. 
CLFRK: How do you 
FOREMAN: Cuflty. 
CLERK: How do you 
POREMAN: Guilty. 


CLERK: Please listen as 


the Court 
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records your verdict, a 


You find on Count 1 guilty; on Count 2, 
got guilty; on Count 2, not guilty; on Couat 4, 
guilty; on Counre 5, guilty; on Count 6, not guilty; 
on Count 7, not guilty; on Count 8, guilty; on 
Count 9, guilty; on Count 10, not guilty; on 
Count 11, guilty; on Count 172, guilty; on Counr 13, 
guilty; on Count 14, guilty; on Count 15, guilty. 
ls your verdict as che Court has recorded 
it, and so say you all? 
(Each juror, upon being 
asked by the Clerk, “Is that your 


verdict,” answered in the affirmetive.) 

THE COURT: This jury is excused now. 

(Jury excused.) 

THE COURT: I will fix seate:se for 
April 26th. 

MR. LEVY: May we reserve motions for a 
week, Your Honor? 

THE COURT: Yes. You heve to make them 
in ten ‘4yc. 

Me. °V¥: Yes, Your Honor. 

(At 10:55 ?.M., Thureday, April 8, 


1976, the trial in the sbow-entitled 


matter wis concluded.) 


Court Reporter’s Certification. 


I, A. Jake Jacobson, Official Court 
heporter for the United States District Court 
for the Western District of Mow Yerk, appointed 
pursuant to the provisiors of Title 28, United 
States Code, Section 753, do bereby certify 
that the foregoing is a full, true and correct 
transcript of the proceedings hed in the within- 
entitled and mumbered cause cn the dete lezein- 
before set forth; and I do further certify that 


the foregoing transcript has been prepared under 
my direction. 


A. Jake Jacobson 


